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DECISION

Meeting 10 April 2012
Complaint 12/092



Complainant: G. Williamson



Advertisement: The Co-operative Bank
Complaint: The radio advertisement for the Co-operative Bank as featured on Coast Radio stated the following:
“The Co-operative is 100% owned by New Zealander’s like you.  We’re New Zealand’s first co-operative bank which means when you become a customer you become an owner too.  Owning the Co-operative Bank means our profits are used to bring you better rates and lower fees.  It even means you get a say in how we operate and you get our award winning customer service.  If banking like you own the place sounds like you then join us …” 
Complainant, G. Williamson, said:

NOTE FOR THE ADVERTISING STANDARDS AUTHORITY; The following emails back and forth details my concerns and are fully explanatory

Dear Mr. Flemming

Further to my last email to you, I have done some more research and write again as follows:

1. Southland Building Society/SBS Bank (SBS) is "co-operative" owned by its members the same way as the Co-operative Bank. The fact that SBS is not registered under the Co-operative Companies Act is a bit of a red herring as they do not need to be registered under the Co-operative Companies Act to be a co-operative. SBS is a customer/member owned bank, that is, a co-operative. Your claim that SBS is not a co-operative is totally wrong and I find it hard to believe a person in your position lacks the knowledge to know this

2. Your further statement; "applaud SBS becoming a mutual and a bank in 2008" is also incorrect as they have been a Mutual organisation for some 143 years

3. For your information: A cooperative (also co-operative or co-op) is a business organization owned and operated by a group of individuals for their mutual benefit.. A cooperative is defined by the International Cooperative Alliance's Statement on the Cooperative Identity as "an autonomous association of persons united voluntarily to meet their common economic, social, and cultural needs and aspirations through jointly owned and democratically controlled enterprise". A cooperative may also be defined as a business owned and controlled equally by the people who use its services or by the people who work there. Various aspects regarding cooperative enterprise are the focus of study in the field of cooperative economics

If not already under way, I would expect your advertising and/or claims to be "adjusted" very soon so what your bank states is correct, it is not at present. I will be referring this matter to the Advertising Standards Authority. I am also aware there are others 

Thanks for copying me in on your email exchange and for raising this matter directly with Co-operative Bank.

You are of course quite correct that as a Building Society SBS Bank is 'co-operatively' owned by its members in exactly the same way as the Co-operative Bank. The fact that we are not registered under the Co-operative Companies Act is a bit of a red herring, you do not need to be registered under the Co-operative Companies Act to be a co-operative. We are a customer/member owned bank ie a co-operative!

 Wikipedia

A cooperative (also co-operative or co-op) is a business organization owned and operated by a group of individuals for their mutual benefit.[1] A cooperative is defined by the International Cooperative Alliance's Statement on the Cooperative Identity as "an autonomous association of persons united voluntarily to meet their common economic, social, and cultural needs and aspirations through jointly owned and democratically controlled enterprise".[2] A cooperative may also be defined as a business owned and controlled equally by the people who use its services or by the people who work there. Various aspects regarding cooperative enterprise are the focus of study in the field of cooperative economics.

We have been watching the theme of their advertising with some concern and will determine our reaction over coming weeks.

Thanks again

I refer you to an email I sent to the Chief Executive of the 

Co-operative Bank yesterday, my original email at the bottom is self 

explanatory. I wrote to them due to a lot of radio advertising they 

are doing on Coast Radio. At the time I considered their claims to be 

incorrect and they need to have this brought to their attention, this 

I did

There has been a response from their Acting Chief Executive, which I 

have replied to (copy of both are below). In the years I have been a 

customer of SBS, always everything is done correct, I have also sent 

people who were with other financial organizations to SBS, all as far 

as I know are very happy

Last night while watching a movie on TV, I though t a little more 

about the emails back and forth to Co-operative, hence my reply this 

morning to them, I also thought you may like to read the 

correspondence, hence this email. I look forward to your comments in 

due course

Thank you for your email, your comments and/or claims are noted, some 

being correct and some not. The Co-operative Bank has not been around 

for 84 years as you claim, website statements clearly stating a bank 

licence was only granted within the last twelve months. The PSIS may 

of been around for 84 years with a history that is not one that many 

could be proud of, such as statutory management at least once

I will be discussing this direct with SBS management in due course, I 

may get back to you then

Good afternoon,

Firstly thank you for your e-mail, it is great to see the passion that you have for SBS Bank – it is what makes mutual great in my opinion. 

In specific response to the items you have raised I note the following:

SBS is a mutual but is a Building Society and a Bank and not a Co-operative and a BBank.  Constitutionally each of these types of businesses have different rules and are each governed by different legal Acts. e.g. a Co-operative is governed by the Co-operative Companies Act 1996 and the Building Societies via their own Act of 1965.  I fully agree with you that both are mutuals as you have noted.

We do not claim to be the oldest financial institution in NZ in our advertising andd understand others are older.  The Co-operative Bank has been around for 84 years making it one of the oldest but clearly not the oldest.

I acknowledge and in fact applaud SBS becoming a mutual and a bank in 2008.  It is great to see New Zealanders getting new choices for their banking arrangements.

Thank you again for your enquiry, I hope I have answered your questions to your satisfaction.

Inaugural winner of the 2011 CANSTAR Blue Customer Satisfaction Banking Award.

Dear Sir

Your organization has been advertising a lot on radio and I am writing to you questioning some of your claims, although I could be incorrect. My concerns are:

Your adverts claim you are the first co-operative bank in New Zealand owned by member customers (Join us in building the first co-operative bank 100% owned by New Zealanders). This is totally incorrect as the SBS Bank is a mutual structure, owned completely by its members as any customer who is a New Zealand Citizen and has either their lending, transactional banking and/or share investment products with SBS Bank is classed as a member/owner

also claim, amongst other matters you are one of the oldest financial organizations in New Zealand. This is not correct. You are a long way behind SBS, they have been around for some 143 years (since 1869)

SBS was the first organization to gain bank registration while 

retaining their mutual structure, this was in 2008

Incidentally, I am a very happy customer and part owner) of SBS. Your 

comments would be appreciated
The Chairman ruled that the following provisions were relevant: 

Code for Financial Advertising

Basic Principle 2 - Financial advertisements should observe a high standard of social responsibility particularly as consumers often rely on such services for their financial security.

Basic Principle 3 - Financial advertisements should strictly observe the basic tenets of truth clarity and should not by implication, omission, ambiguity, small print, exaggerated claim or hyperbole mislead, deceive or confuse, or be likely to mislead, deceive or confuse consumers, abuse their trust, exploit their lack of knowledge or, without justifiable reason, play on fear.

Minter Ellison Rudd Watts Lawyers on behalf of the Advertiser, said:

Introduction

1. We act for The Co-operative Bank Limited (the Bank). Our client has referred your fetter of 16 March 2012 addressed to the Chief Executive (the Letter) to us, together with the enclosed correspondence (the Correspondence) received from the complainant, G. Williamson.
2. By e-mail dated 27 March 2012, the Bank confirmed that Robertson Communications, now rebranded as Eleven, was involved in the preparation of the advertisement the subject of the complaint.
3. The Correspondence raises complaints regarding the promotion by the Bank of its status as New Zealand's first co-operative bank and as one of the oldest financial organisations in New Zealand.
4. Your Letter and the Correspondence refer solely to a series of radio advertisements (the Advertisement). However, the Bank has provided us with examples of other advertisements making similar claims.
5. While we limit the response in this letter to the Advertisement raised in the Letter and Correspondence, the Bank expects that the same responses would likely apply to complaints regarding other forms of advertising in similar terms. The Bank would be happy to comment more specifically on those media if that comment would be useful to the Complaints Board.
Executive summary
6. The statement that the Bank is the first "co-operative" bank owned by member customers in New Zealand is both legally and factually correct.1
7. It is commonly understood by the public that a "co-operative" is a specific type of limited liability company, which is used as a means of facilitating its shareholders carrying on business on a mutual basis. Accordingly, the Advertisement is unlikely to mislead deceive or confuse.

8. The Advertisement does not state or imply that the Bank is one of the oldest financial organisations in New Zealand. The Advertisement states that the Bank has an 84-year history. This statement is factually correct.
9. Accordingly, the Bank is of the view that:

a) the Advertisement has at all times met the standards of social responsibility expected of the Bank;

b) no statement in the Advertisement, were it to be relied on, would in any way adversely affect the financial security of the investing public; and

c) the statements made in the Advertisement underpinning the complaints are both factually correct and are unlikely to mislead, deceive or confuse the public.

The complaint

In summary, it is alleged that:

a) the Bank is not the first co-operative bank owned by member customers in New Zealand. In the Correspondence, G. Williamson refers to SBS Bank as an example of an earlier co-operative bank owned by member customers (the co- operative complaint); and
b) the Bank is not one of the oldest financial organisations in New Zealand. In the Correspondence, G. Williamson refers to SBS Bank as an example of an older financial institution (the age complaint).
In preparing this letter we have considered the requirements of the following:

a)
Code for Financial Advertising - Basic Principle 2; and
b)
Code for Financial Advertising - Basic Principle 3.

12.
The Bank is committed to a high standard of social responsibility and is keenly aware that its customers rely on it for their financial security.
13.
The Bank also takes seriously the need to ensure that the information conveyed in its advertising is accurate and readily understood by its advertising audience. However, its advertising in this case, is not misleading, for the reasons set out below.
The co-operative complaint
Legal meaning of co-operative and mutual
14.
Under the Co-operative Companies Act 1996 (the Co-operative Companies Act), a "co- operative" is a company:

a) the principal activity of which is a "co-operative activity";
b) in which not less than 60 per cent, of the voting rights are held by "transacting shareholders"; and
c) in respect of which the fact that the principal activity is a "co-operative activity" must be stated in the company's constitution.

15. The Bank satisfies the above criteria.
16. To the best of the Bank's knowledge, no other New Zealand bank, including SBS, satisfies these criteria.
17. Sections 6 to 9 of the Co-operative Companies Act provide that only "companies" registered under the Companies Act 1993 (the Companies Act) may be registered under the Co-operative Companies Act.
18. In addition to the above, section 14 of the Co-operative Companies Act provides that no company may be, or remain, registered under the Companies Act by a name that includes the word "co-operative" unless the company is also registered under the Co- operative Companies Act.
19. On the basis of the above, our view is that it would be misleading for any other New Zealand bank, including SBS Bank (which is a building society rather than a company) to describe itself as a "co-operative". It is not enough that an entity is owned by its customers for that entity to qualify as a co-operative company. The Bank is, by definition, the only "co-operative" bank in New Zealand.
Ordinary meaning of co-operative
20.
The Bank considers that the co-operative structure is one well understood by the New Zealand public with a number of well known companies having a similar structure, e.g., Fonterra.
21.
It is commonly understood by the investing public that a "co-operative" is a  subtype of company which is used as a means of facilitating its shareholders carrying on business on a mutual basis.
Application of Basic Principles 2 and 3
22.
The claim that the Bank is the first "co-operative" bank owned by member customers in New Zealand is both legally and factually correct.
23.
In addition to the above, it is commonly understood by the public that a "co-operative" is a subtype of company which is used as a means of facilitating its shareholders carrying on business on a mutual basis. Accordingly, the Advertisement is unlikely to mislead, deceive or confuse.

24.
The Advertisement does not imply that the Bank is the only bank which is operated for the benefit of its members. Rather, the Advertisement states that the Bank is the only bank which is a "co-operative", which is a term intended to refer to (and also understood by the public to refer to) co-operative companies.
The age complaint
History of the Bank
25 The Public Service Investment Society Limited was registered as a society under the Industrial and Provident Societies Act 1908 in 1928.
26. On 16 November 1998, The Public Service Investment Society Limited was registered under both the Companies Act and the Co-operative Companies Act. On 19 November 1998, The Public Service Investment Society Limited changed its name to PSIS Limited
27.
On 26 October 2011, PSIS Limited changed its name to The Co-operative Bank Limited
28.
Throughout the history of the Bank, the entity has remained the same legal entity (although its name and the legislation under which it operates has changed). The Bank is one of the oldest financial organisations in New Zealand, but does not assert that it is the oldest
The words used

29.
We have reviewed the script of the Advertisement. The only reference to the age of the Bank in the Advertisement is the following statement:
The Co-operative Bank has an 84-year history - and it's proud to give New Zealanders a chance to directly own their bank.
Application of Basic Principles 2 and 3

30.
The Advertisement does not state or imply that the Bank is either the oldest financial organisation in New Zealand or that it is one of the oldest in New Zealand (although this is stated in the Correspondence). Rather, the Advertisement states the age of the Bank
31.
The statement made in the Advertisement is factually correct. It could not possibly mislead, deceive or confuse. 

The Agency, Eleven, said:

All advertising material that we prepare for The Co-operative Bank is reviewed in its final form by the bank's law firm, Minter Ellison Rudd Watts

The advertising messages that are the subject of the complaint above were reviewed by Minter Ellison Rudd Watts, and we have followed their advice as to their accuracy.

We hope this will help in your response. 
The Media, Radio Network, said:

I am writing in response to the complaint about the Co-operative Bank radio advertising.
We received this audio from the creative agency Eleven, which I believe is based in Wellington. 

Unless there is an obviously misleading or clearly inaccurate statement or other breach of Codes in ads we are given, we generally accept that they are truthful and otherwise comply.
In this instance, while we have reviewed the correspondence trail, we are still not able to clearly determine whether the statements in the ad are misleading or not.

Deliberation

The Complaints Board carefully read all correspondence in relation to the complaint, and listened to a copy of the radio advertisement.  It noted that the Complainant was of the view that the advertisement was misleading as the Co-operative Bank was not the first co-operative in New Zealand and it is not New Zealand’s oldest financial organisation. 

The Chairman directed the Complaints Board to consider the advertisement with reference to Basic Principles 2 and 3 of the Code for Financial Advertising This required the Complaints Board to consider whether or not the advertisement observed a high standard of social responsibility, particularly as consumers rely on such services for their financial security and whether or not the advertisement observed the basic tenets of truth and clarity and whether or not, either by implication, omission, ambiguity or exaggerated claim, it was likely to deceive or mislead consumers. 

The Complaints Board noted that the complaint had been summarised succinctly in the response of the Advertiser where it said:

a) “the Bank is not the first co-operative bank owned by member customers in New Zealand. In the Correspondence, G. Williamson refers to SBS Bank as an example of an earlier co-operative bank owned by member customers (the co- operative complaint); and
b) the Bank is not one of the oldest financial organisations in New Zealand. In the Correspondence, G. Williamson refers to SBS Bank as an example of an older financial institution (the age complaint).”
The Chairman, noting the clear understanding of the complaint, reiterated the to the Complaints Board that their role was to interpret the advertisement with the take-out the average consumer would have, and apply the relevant Advertising Codes accordingly. 
When referring to the first part of the complaint regarding whether the Co-operative Bank was the first co-operative bank owned by its members, the Complaints Board noted that in the response of the Advertiser, detail had been provided outlining legal meaning of ‘co-operative and mutal’, including: 

“On the basis of the above, our view is that it would be misleading for any other New Zealand bank, including SBS Bank (which is a building society rather than a company) to describe itself as a "co-operative". It is not enough that an entity is owned by its customers for that entity to qualify as a co-operative company. The Bank is, by definition, the only "co-operative" bank in New Zealand”.

However, the Complaints Board said that this interpretation by the Advertiser was a narrow and technical one and was unlikely to be the take out of the general consumer.  The Complaints Board said the consumer would be more likely to have a general understanding of the term co-operative, as being a member organisation.  
Taking into account the technical information provided by the Advertiser as to what constituted a co-operative the Complaints Board said the likely consumer take out was more likely to be interpreted in the manner in which the Advertiser had also acknowledged, more notably:

“It is commonly understood by the investing public that a "co-operative" is a  subtype of company which is used as a means of facilitating its shareholders carrying on business on a mutual basis”.

As such the Complaints Board said that in relation to the first part of the complaint, regarding whether the Co-operative Bank was the first co-operative bank owned by its members, the advertisement before it was likely to deceive or mislead consumers, thus breaching Basic Principle 3 of the Code for Financial Advertising, and did not observe a high standard of social responsibility, particularly as consumers rely on such services for their financial security, as required by Basic Principle 2 of the Code for Financial Advertising.
The Complaints Board then moved to consider the second part of the complaint regarding the Co-operative Bank “being one of the oldest financial institutions”.  It noted the Advertiser’s response where it said:


“We have reviewed the script of the Advertisement. The only reference to the age of the Bank in the Advertisement is the following statement:
The Co-operative Bank has an 84-year history - and it's proud to give New Zealanders a chance to directly own their bank.
The Advertisement does not state or imply that the Bank is either the oldest financial organisation in New Zealand or that it is one of the oldest in New Zealand (although this is stated in the Correspondence). Rather, the Advertisement states the age of the Bank
The statement made in the Advertisement is factually correct…”
The Complaints Board agreed noting that it was a statement about the history of the Co-operative Bank, and but for a name change it had an 84 year old history.  It noted no claims were made referring to it being an 84 year old bank.  As such the Complaints Board said this aspect of the advertisement did not breach the provisions of Basic Principles 2 and 3 of the Code for Financial Advertising
Accordingly, the Complaints Board ruled to uphold the complaint in part.

Decision: Complaint Upheld (in part)
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